LEGAL ISSUES

(Public Access versus Revenue Generation)

An Equal Access, Competitive Services Approach to Public Data Access Policy
Ed Wells, GeoDecisions, Inc., Pittsburgh, PA 

The diverse experiences of GIS projects in Pittsburgh, Allegheny County, and Beaver County, Pennsylvania, reinforce four lessons about GIS data: GIS are hard to create and harder to maintain; Data use is the measure of project success; Geographic data have enduring value; and Local government GIS data comprise a uniquely valuable public investment and resource. Imminent advances in the provision of geospatial data services especially mobile services and data transmission promise to increase the need for GIS files that accurately and precisely locate individual addresses, buildings, and parcels. In the U.S., only local governments can maintain such data, and they cannot make it available in any effective way without public data access policies. Data access policies should serve two basic goals: Putting the data to maximum use, and Minimizing the public cost of doing so. Adoption of data access policies within the framework of U.S. law is complicated by a complex set of technical, economic, legal, and policy questions. These questions have been widely debated, but must be resolved by each local government individually. The two basic policy goals can be achieved by policies based on equal access and competitive services, in which local government provides basic, standard data products to all members of the public equally, while encouraging private-sector firms to provide custom services and value-added products to private individuals and firms. This approach lets government focus on what it does best (public administration) and private business focus on what it does best (marketing and customer service). It achieves the practical goals of maximizing data use while minimizing administrative overhead for the local government, and offers a flexible framework within which to resolve specific legal and policy issues at the local level. 

Legal Issues Relating to GIS
http://www.colorado.edu/geography/gcraft/notes/legal/legal.html
The Federal Information Reform Act (FIRA) 

In 1986, the federal government amended the FOIA in an attempt to address problems created by electronic information. The Federal Information Reform Act provides guidelines for agencies wishing to charge fees for information. The law (1) sets limits on reasonable information requests and (2) allows distinctions based on the purpose of an information request. 


For searches requiring less than two hours and for information requiring less than 100 duplicated pages no fee may be charged. Fee schedules for information beyond these limits may create a distinction based on the purpose for which information is requested. If the information from a public agency is used for commercial purposes, then the fees are higher than for information intended for non-commercial uses. Prices cannot be assigned to the requested data itself, no matter what the purpose, but agencies may charge different amounts for processing and duplication costs. Educators, non-commercial researchers, members of the press, and requesters who ask for information for public interest reasons are charged minimal fees. Commercial users must pay higher fees, and so are prevented from exploiting public agencies. 

GIS Law
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http://www.spatial.maine.edu/~onsrud/GISlaw.htm
http://www.spatial.maine.edu/~onsrud/pubs/In_Support_OA.htm
http://www.spatial.maine.edu/~onsrud/pubs/Cost_Recovery_Worthwhile.html
http://www.spatial.maine.edu/~onsrud/pubs/GIS_Dissemination/GIS_Diss_Policy.html
http://www.spatial.maine.edu/~onsrud/Courses/SIE525/Slides/7SlidesFOIA06.pdf
http://www.spatial.maine.edu/~onsrud/Courses/SIE525/Slides/8SlidesLocalGovDtAccss06.pdf
Cost recovery arrangements create bureaucratic overhead and legal disincentives to the sharing of geographic information.

Without user fee arrangements, an "open information environment" exists. If citizens want a copy of a GIS record, whether in paper or digital form, they are typically free to have it at the total cost of duplication. The government in effect is saying: "This is a copy of a record we made in the course of doing the government's business. It may or may not have been suitable for some governmental purpose and we make no guarantees, implied or otherwise, that it may be suitable for some purpose you intend." The courts are likely to uphold this traditional position of local governments and support their sovereign immunity. In such an environment, there is little need for contracts in meeting user requests for GIS records.

GIS systems are often justified in local and state governments based on the argument that they will reduce duplication of data collection and will promote sharing among government agencies, different levels of government, the private sector and the general public. The need to enter into contracts negates much of the willingness and practical ability to share and thus eliminates the benefits to be gained by sharing. If public GIS operations build walls made of contracts and licenses around themselves, it is difficult to see how these restrictive arrangements will foster cooperation and sharing with large numbers of citizens or other agencies.

Successful GIS operations in local governments in the U.S. have often been justified solely on cost savings and increased efficiencies and services in carrying out the currently defined statutory missions of that government. If a GIS project is possible and justified without pursuing cost recovery arrangements which go beyond traditional duplication charges, it can be argued that this is by far the preferred alternative. "Cost recovery" and "user fee" arrangements promote an increase in the size of government bureaucracy to produce services and products which are outside of government's role.

The underlying premise of these arguments is that local government agencies should be in the business of collecting and analyzing data only in support of their legislated public missions. If a GIS allows them to carry out these public missions more efficiently or to expand the services they can offer in support of their missions, local governments should by all means take advantage of the capabilities which GIS provide. However, if the implementation of a GIS operational environment in local government is justified only if "value-added" products and services are supplied and sold (i.e. those not necessary for the performance of government), perhaps the technology is not yet ripe for use by the government organization.

 

Court Rules Public Has Right to GIS Information in Greenwich

http://www.ire.org/history/pr/GreenwichGIS.html
In a case watched closely by Westport and other towns upgrading technology, the Connecticut Supreme Court has ruled that the public has a right to see aerial photos and other records of Greenwich despite concerns about privacy, crime and terrorism.

The high court ruled unanimously Wednesday that Greenwich must release its computer database of aerial photographs and maps known as a geographic information system. The court said the town failed to show

the records are exempt from disclosure under the Freedom of Information Act because of security concerns.

"Such generalized claims of a possible safety risk do not satisfy the plaintiff's burden of proving the applicability of an exemption from disclosure under the act," the high court said.

Attorneys involved in the case said the ruling sets a precedent.

"This is the first appellate level decision on the issue of security and access to government geographic information systems in the country that we're aware of," said Mitchell Pearlman, executive director of the

Connecticut Freedom of Information Commission.

Greenwich officials have said that the uncontrolled release of detailed information on infrastructure, public safety facilities, schools and celebrities' homes in electronic form could lead to breaches in security

and privacy. The town has been reluctant to disclose the records to the public since the Sept. 11 attacks.

Westport's Representative Town Meeting earlier this month approved spending $420,000 on a Web-based Geographic Information System. During the debate on the appropriation at the RTM and Board of Finance, several residents expressed security concerns related to making the information easily available to the public.

Illinois Attorney General’s Office

http://www.illinoisattorneygeneral.gov/opinions/2005/05-002.pdf
http://www.ilgisa.org/GISNotes/Winter2006.pdf
NCGIA Core Cirriculum

http://www.ncgia.ucsb.edu/education/curricula/giscc/units/u190/u190_f.html
Massachusetts Legal Issues for Tax Maps

http://www.umass.edu/tei/ogia/parcelguide/Sect11.html
New York Data Coordination

http://www.nysgis.state.ny.us/coordinationprogram/reports/model/index.cfm
http://www.nysl.nysed.gov/edocs/realprop/gisplan/coordn.htm
10 Ways to Support GIS Without Selling Data
http://www.opendataconsortium.org/documents/10Ways2SupportGIS-3.pdf

Freedom of Information Act
http://www.firstamendmentcenter.org/press/information/index.aspx
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